This document contains the text of the 2003 Federal Regulations dealing with the CAFBGadézal(

Register/ Vol. 68, No. 29 / Wednesday, February 12, 2003 / Rules and Regulations) and the October 31,
2008 Final Rule.

e Text \otikethrougld fii s text deleted from the 2003 Rul e

e Text that isunderlineds text added to the 2003 Rule by th008 Rule.
This document was prepared by the University of Missouri Commercial Agriculture Program. We make
no claims about the accuracy of this document.

PART 1220 EPA ADMINISTERED

PERMIT PROGRAMS: THE NATIONAL

POLLUTANT DISCHARGE

ELIMINATION SYSTEM

1. The authority citation for part 12®ntinues to read as follows:
Authority: The Clean Water Act, 33 U.S.C.126tlseq.

§ 122.21 Application for a permit(applicable to State programs, see § 123.25).
a * k% %
( (1) * % * N

NPD%pean—adeseﬁbeeLmé—LzZ—ZQ{dThe requwements for concentrated anlmal feedlng
operations are described in § 122.23(d).

(i) * * *
(1) For concentrated animal feediogeratons:

(i) The name of the owner or operator;
(i) The facility location and mailingddresses;
(iii) Latitude and longitude of thproduction area (entrance to productéyea);
(iv) A topographic map of thgeographic area in which the CAFQasated showmg the
specific location ofhe production area, in lieu of thequirements of paragraph (f)(7) of this
section;
(v) Specific information about theumber and type of animals, whetheopen confinement
or housed under rogbeef cattle, broilers, laygrswineweighing 55 pounds or more, swine
weighing less than 55 pounds, matdagry cows, dairy heifers, veal calvebeep and lambs,
horses, ducks, turkeysther);
(vi) The type ofs/gallons),and

of permit-coverageA nutrient management plan that at a minimum satlsfles the requwements
specified in § 122.42(e), including, for all CAFOs subject to 40 CFR part 412, subpart C or
subpart D, the requirements of 40 CFR 412.4(c), as applicable.

* k k % %

§ 122.23 Concentrated animal feedingperations (applicable to State NPDE®rograms, see §
123.25).

regardiess-of- the-type ahimal.Scope Concentrated animal feeding operations (CAFOs), as
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defined in paragraph (b) of this section or designated in accordance with paragraph (c) of this section,
are point sorces, subject to NPDES permitting requirements as provided in this section. Once an
animal feeding operation is defined as a CAFO for at least one type of animal, the NPDES
requirements for CAFOs apply with respect to all animals in confinement at tleiopemd all

manure, litter, and process wastewater generated by those animals or the production of those animals,
regardless of the type of animal.

(b) Definitions applicable to thisection:

(1) Animal feeding operatio( 6 6 A Fn@ama)lot ofacility (other than amquatic animal

production facility)where the following conditions are met:

() Animals (other than aquatamimals) have been, are, or will sabled or confined and
fed ormaintained for a total of 45 days or mameany 12monthperiod, and

(i) Crops, vegetation, forage growibr, postharvest residues are rmistained in the normal
growing seasonver any portion of the lot or facility.

(2) Concentrated animal feediraperation( 6 6 CAF 06 6) me B definehasalddgy O t hat

CAFO or as Medium CAFO by the terms of tharagraph, or that is designated &40 in

accordance with paragraph @f)this section. Two or more AF@mder common ownership are

considered to be a single AFO for fherposes of determining the numlaé animals at an
operation, if they adjoieach other or if they use a common aseaystem for the disposal of
wastes.

(3) The termand application areaneans land under the control of an AB®ner or operator,

whether it is ownedented, or leasedp which manureljtter or process wastewater from the

production area is or may be applied.

(4) Large concentrated animal feediogeration( 6 6 Lar ge CAF @éfibtedasaAn AFO i

Large CAFO if it stables aronfines as many as or more thannbenbersof animals specified in

any ofthe following categories:

(i) 700 mature dairy cows, whetheilked or dry;

(i) 1,000 veal calves;

(iii) 1,000 cattle other than matudairy cows or veal calves. Catilecludes but is not limited
to heifers,steers, bulls and cow/calf pairs;

(iv) 2,500 swine each weighing punds or more;

(v) 10,000 swine each weighing lgbsin 55 pounds;

(vi) 500 horses;

(vii) 10,000 sheep or lambs;

(viii) 55,000 turkeys;

(ix) 30,000 layinghens or broilers, ithe AFO uses a liquid manure handlsygtem;

(x) 125,000 chickens (other thtaying hens), if the AFO uses other thahquid manure
handling system;

(xi) 82,000 laying hens, if the AFQses other than a liquid manurandling system;

(xii) 30,000 ducks (if the AFO usether than a liquid manure handliegstem); or

(xiii) 5,000 ducks (if the AFO usesliguid manure handling system).

(5) The termmanureis defined tanclude manure, bedding, compost aad materials or other
materialscommingled with manure or set asite disposal.

(6) Medium concentrated animtdeding operatiof 6 6 Me d i u mThEtarm Gédaumn .
CAFO includes anAFO with the type and number ahimals that fall within any ahe
ranges listed in paragraph (b)(6)(i)tbfs section and which has been defioedesignated
as a CAFO. An AFO idefined as a Medium CAFO if:

() The type and number of animdhat it stables or confines falls withamy of the following
ranges:
(A) 200 to 699 mature dairy cowshether milked or dry;
(B) 300 to 999 veal calves;
(C) 300 to 999 cattle other than matdeery cows or veal calves. Cattlecludes but is
not limited to heiferssteers, bulls and coedlf pairs;
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(D) 750 to 2,499 swine each weighis§ pounds or more;
(E) 3,000 to 9,999 swine each
weighing less than 55 pounds;
(F) 150 to 499 horses;
(G) 3,000 to 9,999 sheep or lambs;
(H) 16,500 to 54,999 turkeys;
(1) 9,000 t029,999 laying hens diroilers, if the AFO uses a liquidanure handling
system;
(J) 37,500 to 124,999 chickens (otliegan laying hens), if the AFO uses otliean a
liquid manure handling system;
(K) 25,000 to 81,999 laying henstlife AFO uses othéhan a liquidmanure handling
system;
(L) 10,000 to 29,999 ducks (if the ARBes other than a liquid manurandling system);
or
(M) 1,500 to 4,999 ducks (if the AF@ses a liquid manure handling systeang
(ii) Either one of the followingonditionsare met:
(A) Pollutants are discharged int@mters of the United States throughmanmade ditch,
flushing system, oother similar marmade device; or
(B) Pollutants are discharged dirediiyo waters of the United States whichginate
outside of ad pass overcross, or through the facility otherwise come into direct
contact withthe animals confined in the operation.
(7) Process wastewateneans watedirectly or indirectly used in theperation of the AFO for
any or all ofthe following: spilage or overflow fromanimal or poultry watering systems;
washing, cleaning, or flushing pefgrns, manure pits, or other AR&xilities; direct contact
swimming,washing, or spray cooling of animals;dust control. Process wastewater also
includes anyvater which comes intoontact with any raw materialgroducts, or byproducts
includingmanure, litter, feed, milk, eggs bedding.
(8) Production areameans that part @n AFO that includes the anin@nfinement area, the
manure storagarea, the na materials storage area, ahe waste containment areas. Emémal
confinement area includes butist limited to open lots, housed lotsedlots, confinement
houses, stalbarns, free stall barns, milkroonmilking centers, cowyards, barnyardsedcation
pens, walkers, animalalkways, and stables. The mansterage area includes but is not limited
to lagoons, runoff ponds, storage shetisckpiles, under house or pit storadiegid
impoundments, static piles, andmposting piles. The raw maiads storage area includes but is
not limitedto feed silos, silage bunkers, doedding materials. The wastentainment area
includes but is ndimited to settling basins, and areaishin berms and diversions which
separate uncontaminated storm wadéso included in the definition gfroduction area is any
egg washing oegg processing facility, and any atesed in the storage, handling, treatment,
disposal of mortalities.
(9) Small concentrated animal feedingeration( 6 6 Sma | | CAFO606). An AFO
that is designated as a CAFO and isattedium CAFO.
(c) How may an AFO bdesignated aa CAFO?The appropriate authority.¢., State Director or
RegionalAdministrator, or both, as specifiedparagraph (c)(1) of this section) mdgsignate any
AFO as a CAFO upodetermining that it is a significanbntributor of pollutants to waters of
theUnited States.
(1) Who may designate?
(i) Approved States$n States that ar@pproved or authorized by EPA undrart 123, CAFO
designations @y bemade by the State Director. TRegional Administrator may also
designate CAFOs in approved Statas, only where the RegionAldministrator has
determined thatoner mor e p ol | u discmatgs contributestoan AF OO0 s
impairmentin a downstream or adjacent Statdratian country water that is impairéar
that pollutant.
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(ii) States with no approved prograithe Regional Administrator majesignate CAFOs in
States that do nditave an approved program andndian countrywhere no entity has
expressly demonstrated authority dras been expressly authorized by EPArtplement
the NPDES program.

(2) In making this designation, ttstate Director or the Regionatdministrator shall
consider thdollowing factors:
() The size of the AFO and tteamount of wastes reaching waters of théted States;
(ii) The location of the AFO relativi® waters of the United States;
(i) The means of conveyance afhimal wastes and process waste watgoswaters of the
United States;
(iv) The slope, vegetation, rainfafind other factors affecting the likelihoodfrequency of
discharge of animaliastes manure and process wagiéers into waters of the United
Statesand
(v) Other relevantactors.
(3) No AFO shall be designated undeis paragraph unless the State Directothe Regional
Administrator hagonducted an osite inspection of theperation and determined that the
operation should and could be regulateder the permitq@gram. In additionno AFO with
numbers of animals belothose established in paragraph (b)(6)hi$ section may be
designated as@AFO unless:
(i) Pollutants are discharged int@ters of the United States througlmanmade ditch,
flushing sysem, orother similar manmade device; or
(i) Pollutants are discharged direciiyto waters of the United States whighginate
outside of the facility and passer, across, or through the facility @herwise come into
direct contact witltheanimals confined in the operation.
(d) Who must seek coverage undeMN#PDES permit?

appheaﬁenieramndwrduakpem%%he@#eetorPermﬁ RequiremeniThe owner or operator

of a CAFO must seek coverage under an NPDES permit if the CAFO discharges or proposes to
discharge. A CAFO proposes to discharge if it is designed, constructed, operated, or maintained
such that a discharge will occur. Specificathe CAFO owner or operator must either apply for

an individual NPDES permit or submit a notice of intent for coverage under an NPDES general
permit. If the Director has not made a general permit available to the CAFO, the CAFO owner or
operator must subinan application for an individual permit to the Director.

wastewaterlnformation to submlt with permlt appllcatlon or notlce of mte‘m

application for an individugbermit must include the information specified in § 122.21. A
notice of intent for a generpkrmit must include the information specified in 8§ 122.21
and 122.28.
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(3) Information to submit with perm#pplication.A permit application for amdividual
permit must include theformation specified in § 122.21. Aotice of intent for a general
permitmust include the information specified88 122.21 and 122.28.
(e) Land application discharges frommCAFO are subject to NPDEBquirementsThe
dischargeof manurelitter or process wastewater to watershef United States from a CAFO
as aresult of the application of that manuliger or process wastewater by t6AFO to land
areas under its control sdischarge from that CAFO subjectN®DES pernti
requirements, excepthere it is an agricultural storm watdischarge as provided in 33
U.S.C.1362(14). For purposes of tiparagraph, where the manure, littepoocess
wastewater has been appliecactordance with site specific nutriananagemenpractices
that ensura@ppropriate agricultural utilization ¢fhe nutrients in the manure, litter pmocess
wastewater, as specified $1122.42(e)(1)(vi)(ix), a precipitatiorrelateddischarge of
manure, litter oprocess wastewater from land areaser the control of a CAFO is an
agricultural stormwater discharge.
(1) For unpermitted Large CAFOs, a precipitatietated discharge of manure, litter, or process
wastewater from land areas under the control of a CAFO shall be considered an agricultural
stormwater discharge only where the manure, litter, or processwedstéas been land applied
in accordance with sitepecific nutrient management practices that ensure appropriate
agricultural utilization of the nutrients in the manure, litter, or process wastewater, as specified in
§ 122.42(e)(1)(vi) through (ix).
(2) Unpermitted Large CAFOs must maintain documentation specified in 8§ 122.42(e)(1)(ix)
either on site or at a nearby office, or otherwise make such documentation readily available to the
Director or Regional Administrator upon request.

H-6-6No—potesthdetegrimaidns forLarge CAFOs.
) Betermination-by-the Directofthe Directoruponrequest-may-makeasespecific
ée%na%m%ha%&k&r@#ﬁ@—h%n—e—p—epe&uﬁ&m%m di scl

Imi nat i
detern
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() When must the owner or operator of a CAFO seek coverage under an NPDES pesn@RFO
that is required to seek permit coverage under paragraph (d)(1) of this section must seek coverage
when the CAFO proposes to discharge, unlestead@&adline is specified below.
(1) Operations defined as CAFOs prior to April 14, 2088r operations defined as CAFOs
under regulations that were in effect prior to April 14, 2003, the owner or operator must have or
seek to obtaincoverage under an NPDES permit as of April 14, 2003, and comply with all
applicable NPDES requirements, indlugi the duty to maintain permit coverage in accordance
with paragraph (g) of this section.
(2) Operations defined as CAFOs as of April 14, 2003, that were not defined as CAFOs prior to
that date For all operations defined as CAFOs as of April 14, 2068, were not defined as
CAFOs prior to that date, the owner or operator of the CAFO must seek to obtain coverage under
an NPDES permit by February 27, 2009.
(3) Operations that become defined as CAFOs after April 14, 2003, but which are not new
sourcesFor a newly constructed CAFO and for an AFO that makes changes to its operations that
result in its becoming defined as a CAFO for the first time after April 14,,20@3s not a new
source, the owner or operator must seek to obtain coverage under as WEDEt, as follows:
(i) For newly constructed operations not subject to effluent limitations guidelines, 180 days
prior to the time CAFO commences operation;
(i) For other operationse(g, resulting from an increase in the number of animals), as soon
as possible, but no later than 90 days after becoming defined as a CAFO; or
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(i) If an operational change that makes the operation a CAFO would not have made it a
CAFO prior to April 14, 2003, the operation has until February 27, 2009, or 90 days after
becoming defined as a CAFO, whichever is later.
(4) New sourcesThe owner opperator of a new source must seek to obtain coverage under a
permit at least 180 days prior to the time that the CAFO commences operation.
(5) Operations that are designated as CAFBast operations designated as a CAFO in
accordance with paragraph @f)this section, the owner or operator must seek to obtain coverage

under a permit no later than 90 days after receiving notice of the designation.

(g) Duty to Maintain Permit Coveragélo later than 180 days before mqmratlon of the
permit, the permitteeust submit an application to renewptsrmit, in accordance with §
122.21 unless the CAFO WI|| not discharge or propose to discharge upon explratlon of the permlt

(h) Procedures for CAFOs seeking coverage under a general permit.

(1) CAFO owners or operators must submit a notice of intent when seeking authorization to

discharge uner a general permit in accordance with 8 122.28(b). The Director must review

notices of intent submitted by CAFO owners or operators to ensure that the notice of intent

includes the information required by § 122.21(i)(1), including a nutrient managerasrihpt

meets the requirements of 8§ 122.42(e) and applicable effluent limitations and standards, including
those specified in 40 CFR part 412. When additional information is necessary to complete the

notice of intent or clarify, modify, or supplement prawsly submitted material, the Director may

request such information from the owner or operator. If the Director makes a preliminary
determination that the notice of intent meets the requirements of 88§ 122.21(i)(1) and 122.42(e),

the Director mustnotify#h publ i ¢ of the Directords proposal
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to the CAFO and make available for public review and comment the notice of intent submitted by
the CAFO, including the CAFOO0s nutriemt manage
management plan to be incorporated into the permit. The process for submitting public comments
and hearing requests, and the hearing process if a request for a hearing is granted, must follow the
procedures applicable to draft permits set forth in 4B @F4.11 through 124.13. The Director
may establish, either by requlation or in the general permit, an appropriate period of time for the
public to comment and request a hearing that differs from the time period specified in 40 CFR
124.10. The Director mtisespond to significant comments received during the comment period,
as provided in 40 CFR 124.17, and, if necessary, require the CAFO owner or operator to revise
the nutrient management plan in order to be granted permit coverage. When the Director
authaizes coverage for the CAFO owner or operator under the general permit, the terms of the
nutrient management plan shall become incorporated as terms and conditions of the permit for the
CAFO. The Director shall notify the CAFO owner or operator and intfberpublic that
coverage has been authorized and of the terms of the nutrient management plan incorporated as
terms and conditions of the permit applicable to the CAFO.
(2) For EPAissued permits only:he Regional Administrator shall notify each person who has
submitted written comments on the proposal to grant coverage and the draft terms of the nutrient
management plan or requested notice of the final permit decision. Such notification shall include
notice that coverage has been authorized and of the terms of the nutrient management plan
incorporated as terms and conditions of the permit applicable to the CAFO.
(3) Nothing in this paragraph (h) shall affect the authority of the Director to requindigitiual
permit under § 122.28(b)(3).
(i) No Discharge Certification Option.
(1) The owner or operator of a CAFO that meets the eligibility criteria in paragraph (i)(2) of this
section may certify to the Director that the CAFO does not dischargewsardo discharge. A
CAFO owner or operator who certifies that the CAFO does not discharge or propose to discharge
is not required to seek coverage under an NPDES permit pursuant to paragraph (d)(1) of this
section, provided that the CAFO is designed, toeted, operated, and maintained in accordance
with the requirements of paragraphs (i)(2) and (3) of this section, and subiject to the limitations in
paragraph (i)(4) of this section.
(2) Eligibility Criteria. In order to certify that a CAFO does not Heme or propose to discharge,
the owner or operator of a CAFO must document, based on an objective assessment of the
conditions at the CAFOQ, that the CAFO is designed, constructed, operated, and maintained in a
manner such that the CAFO will not discharag follows:
(i) The CAFObs production area is designed,
to discharge. The CAFO must maintain documentation that demonstrates that:
(A) Any open manure storage structures are designed, constructed, operated, and
maintained to achieve no discharge based on a technical evaluation in accordance with
the elements of the technical evaluation set forth in 40 CFR 412.46(a)(1)(i) through (viii
(. B) Any part of the CAFOG6s production area
(D(2)(1)(A) of this section is designed, constructed, operated, and maintained such that
there will be no discharge of manure, litter, or process wastewaté€;)ahide CAFO
implements the additional measures set forth in 40 CFR 412.37(a) and (b);
(i) The CAFO has developed and is implementing aitougiate nutrient management plan to
ensure no discharge from the CAFO, including from all land application areas under the
cortrol of the CAFO, that addresses, at a minimum, the following:
(A) The elements of § 122.42(e)(1)(i) through (ix) and 40 CFR 412.37(c); and
(B) All site-specific operation and maintenance practices necessary to ensure no
discharge, including any practiker conditions established by a technical evaluation
pursuant to paragraph (i)(2)(i)(A) of this section; and
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(iii) The CAFO must maintain documentation required by this paragraph either on site or at a
nearby office, or otherwise make such documentagadily available to the Director or
Regional Administrator upon request.
(3) Submission to the Director. In order to certify that a CAFO does not discharge or propose to
discharge, the CAFO owner or operator must complete and submit to the Direcientjfizdc
mail or equivalent method of documentation, a certification that includes, at a minimum, the
following information:
(i) The legal name, address and phone number of the CAFO owner or operator (see 8§
122.21(b));
(i) The CAFO name and address, tminty name and the latitude and longitude where the
CAFO is located;

(iii) A statement t hat describes the basis f
eligibility requirements identified in paragraph (i)(2) of this section; and
(V) Thefol owi ng certification statement: il certi

or operator of a concentrated animal feeding operation (CAFO), identified as [Name of
CAFO], and that said CAFO meets the requirements of 40 CFR 122.23(i). | have read and
understand the eligibility requirements of 40 CFR 122.23(i)(2) for certifying that a CAFO
does not discharge or propose to discharge and further certify that this CAFO satisfies the
eligibility requirements. As part of this certification, | am including iifformation required

by 40 CFR 122.23(i)(3). | also understand the conditions set forth in 40 CFR122.23(i)(4), (5)
and (6) regarding loss and withdrawal of certification. | certify under penalty of law that this
document and all other documents requi@dhis certification were prepared under my
direction or supervision and that qualified personnel properly gathered and evaluated the
information submitted. Based upon my inquiry of the person or persons directly involved in
gathering and evaluating tirformation, the information submitted is to the best of my
knowledge and belief true, accurate and complete. | am aware there are significant penalties
for submitting false information, including the possibility of fine and imprisonment for

knowing violat ons . 0 ; and
(v) The certification must be signed in accordance with the signatory requirements of 40 CFR
122.22.

(4) Term of Certification. A certification that meets the requirements of paragraphs (i)(2) and
()(3) of this section shall become effective on the date it is submitted, unless the Director
establishes an effective date of up to 30 days after the dsidmiission. Certification will
remain in effect for five years or until the certification is no longer valid or is withdrawn,
whichever occurs first. A certification is no longer valid when a discharge has occurred or when
the CAFO ceases to meet the diilifiy criteria in paragraph (i)(2) of this section.
(5) Withdrawal of Certification.
(i) At any time, a CAFO may withdraw its certification by notifying the Director by certified
mail or equivalent method of documentation. A certification is withdramvthe date the
notification is submitted to the Director. The CAFO does not need to specify any reason for
the withdrawal in its notification to the Director.
(ii) If a certification becomes invalid in accordance with paragraph (i)(4) of this section, the
CAFO must withdraw its certification within three days of the date on which the CAFO
becomes aware that the certification is inval
valid, the CAFO is subiject to the requirement in paragraph (d)(1) of thisrsézseek
permit coverage if it discharges or proposes to discharge.
(6) Recertification. A previously certified CAFO that does not discharge or propose to discharge
may recertify in accordance with paragraph (i) of this section, except that where tReH28F
discharged, the CAFO may only recertify if the following additional conditions are met:
(i) The CAFO had a valid certification at the time of the discharge;
(iDThe owner or operator satisfies the eligibility criteria of paragraph (i)(2) of this section,
including any necessary modifications to the
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maintenance to permanently address the cause of the dischagesareithat no discharge
from this cause occurs in the future;
(iii) The CAFO has not previously recertified after a discharge from the same cause;
(iv) The owner or operator submits to the Director for review the following documentation: a
description 6the discharge, including the date, time, cause, duration, and approximate
volume of the discharge, and a detailed explanation of the steps taken by the CAFO to
permanently address the cause of the discharge in addition to submitting a certification in
aacordance with paragraph (i)(3) of this section; and
(v) Notwithstanding paragraph (i)(4) of this section, a recertification that meets the
requirements of paragraphs (i)(6)(iii) and (i)(6)(iv) of this section shall only become effective
30 days from theate of submission of the recertification documentation.
(1) Effect of certification.
(1) An unpermitted CAFO certified in accordance with paragraph (i) of this section is presumed
not to propose to discharge. If such a CAFO does discharge, it is not in violation of the
requirement that CAFOs that propose to discharge seek permit covaragarn to paragraphs
(d)(1) and (f) of this section, with respect to that discharge. In all instances, the discharge of a
pollutant without a permit is a violation of the Clean Water Act section 301(a) prohibition against
unauthorized discharges from pbsources.
(2) In any enforcement proceeding for failure to seek permit coverage under paragraphs (d)(1) or
(f) of this section that is related to a discharge from an unpermitted CAFO, the burden is on the
CAFO to establish that it did not propose to Hage prior to the discharge when the CAFO
either did not submit certification documentation as provided in paragraph (i)(3) or (i)(6)(iv) of
this section within at least five years prior to the discharge, or withdrew its certification in
accordance witharagraph (i)(5) of this section. Design, construction, operation, and
maintenance in accordance with the criteria of paragraph (i)(2) of this section satisfies this
burden.

§ 122.28 General permits (applicable t&tate NPDES programs, see § 123.25).

(b) * % %

(2) * k% %

(i) * * * Notices of intent for coverageinder a general permit for concentraé@iimal feeding operations

must includehe information specified i8 122.21(i)(1), including a topographitap.

* k k k%

(vii) A CAFO owner oroperator may be authorized to discharge under a general permibonly i

accordance with the process described in § 122.23(h).

5. Section 122.42 is amendeddnyding paragraph (e) to read as follows:

§ 122.42 Additional conditions applicablgo specifiedcategories of NPDES permits

(applicable to State NPDES programs, se&123.25).

* k k k%
(e) Concentrated-animalfeedirgperations {CAFOsYny-permitissuedo-a-CAFO-must-include:
Concentrated animal feeding operations (CAF@sly permit issued to EAFO must include the
requwements in paragraphs (e)(l) through (e)(6) of this section.

plan-must-to-the-exteapphcable Requirement to implement a nutrlent management @ap

permit issued to a CAFO must include a requirement to implement a nutrient management plan
that, at a minimum, contains best management practices necessary to meet the requirements of
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this paragraph and applicable effluent limitations and standadisding those specified in 40
CFR part 412. The nutrient management plan must, to the extent applicable:
(i) Ensure adequate storage of manlitier, and process wastewater, includprgcedures to
ensure proper operati@md maintenance of the stoedgcilities;
(i) Ensure proper managementrobrtalities (.e., dead animals) to ensuteat they are not
disposed of in a liquichanure, storm water, or procesastewater storage or treatment
systemthat is not specifically designed to treatimal matalities;
(iii) Ensure that clean waterdsverted, as appropriate, from theoduction area;
(iv) Prevent direct contact of confin@siimals with waters of the Unitestates;

(v) Ensure that chemicals and otkentaminants handled esite are notlisposed of in any
manure, litterprocess wastewater, or storm wattrage or treatment system unless
specifically designed to treat suchemicals and other contaminants;
(vi) Identify appropriate site specifeonservation practices to beplementedincluding as
appropriatébuffers or equivalent practices, ¢ontrol runoff of pollutants to waters tife
United States;
(vii) Identify protocols for appropriateesting of manure, litter, procesmstewater, and soil;
(viii) Establish protocols to lahapplymanure, litter or process wastewateaatordance
with site specific nutrientnanagement practices that ensaperopriate agricultural
utilization ofthe nutrients in the manure, litter process wastewater; and
(ix) Identify specific recordshiat will be maintained to document timeplementation and
management of th@inimum elements describedparagraphs (e)(1)(i) through (e)(1)(viii)
of this section.
(2) Recordkeeping requirements.
(i) The permittee must creatmaintain for five yearsand makevailable to the Director,
upon requesthe following records:
(A) All applicable records identifiedursuant paragraph (e)(1)(ix) of thsiection;
(B) In addition, all CAFOs subject #0 CFR part 412 must comply witBcord keeping
requirements aspecified in § 412.37(b) and (c) aBdl12.47(b) and (c).
(i1i) A copy ospecitichugienOarag@etnent pdan mustrbaintained on site
and made availabl® the Director upon request.
(3) Requirements relating to transfel manure or process wastewaterdiher personsPrior to
transferringmanure, litter or process wastewateotier persons, Large CAFOs mpsbvide the
recipient of the manurditter or process wastewater with thmst current nutrient analysis. The
aralysis provided must be consistevith the requirements of 40 CFR pdf2. Large CAFOs
must retain for fiveyears records of the date, recipient name address, and approximate
amountof manure, litter or process wastewdtansferred to another perso
(4) Annual reporting requirements f@AFOs.The permittee must submit annual report to the
Director. Theannual report must include:
(i) The number and type of animalghether in open confinement or housed

under roof (beef cattle, broilelayers,swine weighing 55 pounds or mosayine weighing
less than 55 poundsiature dairy cows, dairy heifers, veallves, sheep and lambs, horses,
ducks,turkeys, other);

(i) Estimated amount of total manuligter and process wastewater generdtgthe CAFO

in the previous 12 month{ons/gallons);

(iii) Estimated amount of totatanure, litter and process wastewatansferred to other

person by the CAF@ the previous 12 months (torgdllons);
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(iv) Total number of acres for larapplication overed by the nutriemhanagement plan
developed iraccordance with paragraph (e)(1) of théstion;
(v) Total number of acres undewontrol of the CAFO that were used fand application of
manure, litter angirocess wastewater in the previousi@ntts;
(vi) Summary of all manure, litter aqmfocess wastewater discharges frompiogluction
area that have occurredtime previous 12 months, including daimme, and approximate
volume; and
(vii) A statement indicating whethéne current version ohte  C A utidnsmanagement
plan wasdeveloped or approved by a certifiedgtrient management plangand
(viii) The actual crop(s) planted and actual yield(s) for each field, the actual nitrogen and
phosphorus content of the manure, litter, pratess wastewater, the results of calculations
conducted in accordance with paragraphs (e)(5)(i)(B) and (e)(5)(ii)(D) of this section, and the
amount of manure, litter, and process wastewater applied to each field during the previous 12
months; and, formy CAFO that implements a nutrient management plan that addresses rates
of application in accordance with paragraph (e)(5)(ii) of this section, the results of any soil
testing for nitrogen and phosphorus taken during the preceding 12 months, the data used
calculations conducted in accordance with paragraph (e)(5)(ii)(D) of this section, and the
amount of any supplemental fertilizer applied during the previous 12 months.
(5) Terms of the nutrient management plany permit issued to a CAFO must require
compliance with the terms of the CAFQO's sif@ecific nutrient management plan. The terms of
the nutrient management plan are the information, protocols, best management practices, and
other conditions in the nutrient management plan determined by thedDit@be necessary to
meet the requirements of paragraph (e)(1) of this section. The terms of the nutrient management
plan, with respect to protocols for land application of manure, litter, or process wastewater
required by paragraph (e)(1)(viii) of tlegction and, as applicable, 40 CFR 412.4(c), must
include the fields available for land application; fisidecific rates of application properly
developed, as specified in paragraphs (e)(5)(i) through (ii) of this section, to ensure appropriate
agricultuml utilization of the nutrients in the manure, litter, or process wastewater; and any timing
limitations identified in the nutrient management plan concerning land application on the fields
available for land application. The terms must address rateplidatpn using one of the
following two approaches, unless the Director specifies that only one of these approaches may be
used:
(i) Linear approachAn approach that expresses rates of application as pounds of nitrogen
and phosphorus, according to fodowing specifications:
(A) The terms include maximum application rates from manure, litter, and process
wastewater for each year of permit coverage, for each crop identified in the nutrient
management plan, in chemical forms determined to be accefidghke Director, in
pounds per acre, per year, for each field to be used for land application, and certain
factors necessary to determine such rates. At a minimum, the factors that are terms must
include: the outcome of the fiekbecific assessment ofetipotential for nitrogen and
phosphorus transport from each field; the crops to be planted in each field or any other
uses of a field such as pasture or fallow fields; the realistic yield goal for each crop or use
identified for each field; the nitrogen duphosphorus recommendations from sources
specified by the Director for each crop or use identified for each field; credits for all
nitrogen in the field that will be plant available; consideration of ayaléir phosphorus
application; and accounting foll ather additions of plant available nitrogen and
phosphorus to the field. In addition, the terms include the form and source of manure,
litter, and process wastewater to be lampglied; the timing and method of land
application; and the methodology byieh the nutrient management plan accounts for
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the amount of nitrogen and phosphorus in the manure, litter, and process wastewater to be
applied.
(B) Large CAFOs that use this approach must calculate the maximum amount of manure,
litter, and process wastater to be land applied at least once each year using the results
of the most recent representative manure, litter, and process wastewater tests for nitrogen
and phosphorus taken within 12 months of the date of land application; or
(i) Narrative rate aproach.An approach that expresses rates of application as a narrative
rate of application that results in the amount, in tons or gallons, of manure, litter, and process
wastewater to be land applied, according to the following specifications:
(A) Theterms include maximum amounts of nitrogen and phosphorus derived from all
sources of nutrients, for each crop identified in the nutrient management plan, in
chemical forms determined to be acceptable to the Director, in pounds per acre, for each
field, andcertain factors necessary to determine such amounts. At a minimum, the factors
that are terms must include: the outcome of the-fgkecific assessment of the potential
for nitrogen and phosphorus transport from each field; the crops to be plagdebfield
or any other uses such as pasture or fallow fields (including alternative crops identified in
accordance with paragraph (e)(5)(ii)(B) of this section); the realistic vield goal for each
crop or use identified for each field; and the nitrogen andgiiarus recommendations
from sources specified by the Director for each crop or use identified for each field. In
addition, the terms include the methodology by which the nutrient management plan
accounts for the following factors when calculating the amt®af manure, litter, and
process wastewater to be land applied: results of soil tests conducted in accordance with
protocols identified in the nutrient management plan, as required by paragraph (e)(1)(vii)
of this section; credits for all nitrogen in tfield that will be plant available; the amount
of nitrogen and phosphorus in the manure, litter, and process wastewater to be applied;
consideration of mulkyear phosphorus application; accounting for all other additions of
plant available nitrogen andipsphorus to the field; the form and source of manure,
litter, and process wastewater; the timing and method of land application; and
volatilization of nitrogen and mineralization of organic nitrogen.
(B) The terms of the nutrient management plan inchitdgnative crops identified in the
CAFOOb6s nutrient management pl an that are no
CAFO includes alternative crops in its nutrient management plan, the crops must be listed
by field, in addition to the crops identified the planned crop rotation for that field, and
the nutrient management plan must include realistic crop vyield goals and the nitrogen and
phosphorus recommendations from sources specified by the Director for each crop.
Maximum amounts of nitrogen and phbaspus from all sources of nutrients and the
amounts of manure, litter, and process wastewater to be applied must be determined in
accordance with the methodology described in paragraph (e)(5)(ii)(A) of this section.
(C) For CAFOs using this approach, fbtfowing projections must be included in the
nutrient management plan submitted to the Director, but are not terms of the nutrient
management plan: the CAFOb6s planned crop ro
permit coverage; the projected amounimanure, litter, or process wastewater to be
applied; projected credits for all nitrogen in the field that will be plant available;
consideration of mukyear phosphorus application; accounting for all other additions of
plant available nitrogen and phdswus to the field; and the predicted form, source, and
method ofapplication of manure, litter, and process wastewater for each crop. Timing of
application for each field, insofar as it concerns the calculation of rates of application, is
not a term of th@utrient management plan.
(D) CAFOs that use this approach must calculate maximum amounts of manure, litter,
and process wastewater to be land applied at least once each year using the methodology
required in paragraph (e)(5)(ii)(A) of this section befand applying manure, litter, and
process wastewater and must rely on the following data:
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(1) a fieldspecific determination of soil levels of nitrogen and phosphorus,
including, for nitrogen, a concurrent determination of nitrogen that will be plant
available consistent with the methodology required by paragraph (e)(5)(ii)(A) of this
section, and for phosphorus, the results of the most recent soil test conducted in
accordance with soil testing requirements approved by the Director; and
(2) the result®f most recent representative manure, litter, and process wastewater
tests for nitrogen and phosphorus taken within 12 months of the date of land
application, in order to determine the amount of nitrogen and phosphorus in the
manure, litter, and process stawater to be applied.
(6) Changes to a nutrient management plany permit issued to a CAFO must require the
foll owing procedures to apply when a CAFO owne
nutrient management plan previously submitted to thedbir:
(i) The CAFO owner or operator must provide the Director with the most current version of
the CAFQ's nutrient management plan and identify changes from the previous version, except
that the results of calculations made in accordance with the eatgrits of paragraphs
(e)(5)(1))(B) and (e)(5)(ii)(D) of this section are not subject to the requirements of paragraph
(e)(6) of this section.
(i) The Director must review the revised nutrient management plan to ensure that it meets the
requirements of tisection and applicable effluent limitations and standards, including those
specified in 40 CFR part 412, and must determine whether the changes to the nutrient
management plan necessitate revision to the terms of the nutrient management plan
incorporatednto the permit issued to the CAFO. If revision to the terms of the nutrient
management plan is not necessary, the Director must notify the CAFO owner or operator and
upon such notification the CAFO may implement the revised nutrientmanagement plan. If
revision to the terms of the nutrient management plan is necessary, the Director must
determine whether such changes are substantial changes as described in paragraph (e)(6)(iii)
of this section.
(A) If the Director determines that the changes to the tefrtise nutrient management
plan are not substantial, the Director must make the revised nutrient management plan
publicly available and include it in the permit record, revise the terms of the nutrient
management plan incorporated into the permit, andyrib& owner or operator and
inform the public of any changes to the terms of the nutrient management plan that are
incorporated into the permit.
(B) If the Director determines that the changes to the terms of the nutrient management
plan are substantiahe Director must notify the public and make the proposed changes
and the information submitted by the CAFO owner or operator available for public
review and comment. The process for public comments, hearing requests, and the hearing
process if a hearinig held must follow the procedures applicable to draft permits set
forth in 40 CFR 124.11 through 124.13. The Director may establish, either by regulation
or in the CAFObs permit, an appropriate per
reqguest a heaninon the proposed changes that differs from the time period specified in
40 CFR 124.10. The Director must respond to all significant comments received during
the comment period as provided in 40 CFR 124.17, and require the CAFO owner or
operator to furtherevise the nutrient management plan if necessary, in order to approve
the revision to the terms of the nutrient n
permit. Once the Director incorporates the revised terms of the nutrient management plan
into thepermit, the Director must notify the owner or operator and inform the public of
the final decision concerning revisions to the terms and conditions of the permit.
(iii) Substantial changes to the terms of a nutrient management plan incorporated as terms
and conditions of a permit include, but are not limited to:
(A) Addition of new land application areas not previously included in the CAFQO's
nutrient management plan. Except that if the land application area that is being added to
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the nutrient managemeniap is covered by terms of a nutrient management plan
incorporated into an existing NPDES permddnordance with the requirements of
paragraph (e)(5) of this section, and the CAFO owner or operator applies manure, litter,
or process wastewater on the headded land application area in accordance with the
existing fieldspecific permit terms applicable to the newly added land application area,
such addition of new |l and would be a change
nutrient management plan but mosubstantial change for purposes of this section;
(B) Any changes to the fieldpecific maximum annual rates for land application, as set
forth in paragraphs (e)(5)(i) of this section, and to the maximum amounts of nitrogen and
phosphorus derived fronil @ources for each crop, as set forth in paragraph (e)(5)(ii) of
this section;
(C) Addition of any crop or other uses not
management plan and corresponding febecific rates of application expressed in
accordance with paragraph (e)(5) of this section; and
(D) Changes to sitepecific @mponents of the CAFQO's nutrient management plan, where
such changes are likely to increase the risk of nitrogen and phosphorus transport to waters
of the U.S.
(iv) For EPAissued permits onlyYJpon incorporation of the revised terms of the nutrient
mana@ment plan into the permit, 40 CFR 124.19 specifies procedures for appeal of the
permit decision. In addition to the procedures specified at 40 CFR 124.19, a person must have
submitted comments or participated in the public hearing in order to appeatihie p
decision.
Appendix B to Part 122 [Removed andReserved]
6. Remove and reserve Appendix Botort 122.
Section 122.62 is amended by adding paragraph (a)(17) to read as falloteswe did not find section
122.62 in the 2003 Final CAFO Rule)
8 122.62 Modification or revocation and reissuance of permits (applicable to State programs, see §

123.25)
* k% %k % %
(a) * % %
(17) Nutrient ManagementPlan.h e i ncor poration of the terms o
management plan into the terms and conditions of a general permit when a CAFO obtains
coverage under a general permificcordance with 88 122.23(h) and 122.28 is not a cause for
modification pursuant tthe requirements of this section.

* k k % %

Section 122.63 is amended by adding paragraph (h) to read as fgllows:t e : we donot find
122.63 in the2003 Final CAFO Rule)

8 122.63 Minor modification of permits.

* % k% % %
() Incorporate hanges to the terms of a CAFOb6s nutrient
accordance with the requirements of § 122.42(e)(6).

PART 1230 STATE PROGRAM REQUIREMENTS

1. The authority citation for part 1Z®ntinues to read as follows:

Authority: TheClean Water Act, 33 U.S.@251et seq.

2. Add a new 8 123.36 to readfaiows:

§ 123.36 Establishment of technicatandards for concentrated animal feeding
operations.
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If the State has not already establistexthnical standards for nutriemanagemetrthat are consistent
with 40 CFR 412.4(c)(2), the Director shalstablish such standards by the dgecified in § 123.62(e).
Part 412 is revised to read as follows:

PART 4120 CONCENTRATED ANIMAL FEEDING OPERATIONS (CAFO) POINT SOURCE
CATEGORY

Sec.

4121 General applicability.

412.2 General definitions.

412.3 General pretreatment standards.

412.4 Best management practices (BM@s)and application of manure.

Subpart Ad Horses and Sheep

412.10 Applicability.

412.11 [Reserved]

412.12 Effluent limitationsittainable by thapplication of the best practicaldentrol technology
currently availabl¢BPT).

412.13 Effluent limitations attainable by thpplication of the best available contrethnology
economically achievabl@BAT).

412.14 [Reserved]

412.15New source performance standafSPS).

Subpart Bo Ducks

412.20 Applicability.

412.21 Special definitions.

412.22 Effluent limitations attainable by thpplication of the best practicaldentroltechnology
currently availabléBPT).

412.23412.24 [Reserd]

412.25 New source performance standéNiSPS).

412.26 Pretreatment standards for remwrces (PSNS).

Subpart Cd Dairy Cows and Cattle OtherThan Veal Calves

412.30 Applicability.

412.31 Specialized definitions.

412.32 Effluent limitations attainable lye application of the best practicaldentrol technology
currently availabl¢BPT).

412.33 Effluent limitations attainable by thpplication of the best contrtdchnology for conventional
pollutants(BCT).

412.34 [Reserved]

412.35 New source performamstandarddNSPS).

412.36 [Reserved]

412.37 Additional measures.

Subpart D& Swine, Poultry, and Veal Calves

412.40 Applicability.

412.41412.42 [Reserved]

412.43 Effluent limitations attainable by thpplication of the best practicaldentrol technology
currently availabléBPT).

412.44 Effluent limitations attainable by thpplication of the best contrtdchnology for conventional
pollutants(BCT).

412.45 Effluent limitations attainable by thpplication of the best available conttethnology
economically achievabIigBAT).

412.46 New source performance standé@iSPS).

412.47 Additional measures.

Authority: 33 U.S.C. 1311, 1314, 1316317, 1318, 1342, 1361.
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§ 412.1 General applicability.
This part applies to manure, littemd/or proceswastewater dischargessulting from concentrated
animalfeeding operations (CAFOdYlanufacturing and/or agriculturaktivities which may be subject to
this part are generally reported under onenare of the following Standaidddustrial Classification
(SIC) codes: SIM211, SIC 0213, SIC 0214, SIC 0241, 9251, SIC 0252, SIC 0253, SIC 0254, SIC
0259, or SIC 0272 (1987 SIC Manual).
§ 412.2 General definitions.
As used in this part:
(a) The general definitions ambbreviations at 40 CFR part 401 Bpp
(b) Animal Feeding Operation (AF@ndConcentrated Animal Feedir@peration (CAFORre
defined at 40 CFR22.23.
(c) Fecal coliformmeans the bacteriabunt (Parameter 1) at 40 CFR 136.3 able 1A, which also
cites the approvedhethods ofanalysis.
(d) Process wastewat@neans watedirectly or indirectly used in theperation of the CAFO for any
or all ofthe following: spillage or overflow froranimal or poultry watering systemsashing,
cleaning, or flushing penbarns, manure pitsy @ther CAFCOfacilities; direct contact swimming,
washing, or spray cooling of animals;dust control. Process wastewater atsudes any water
which comes int@ontact with any raw materialgroducts, or byproducts includimganure, litter,
feed, mik, eggs, obedding.
(e) Land application areaneans landinder the control of an AFO owneraperator, whether it is
owned, rented, deased, to which manure, litter, process wastewater from the productiwea is or
may be applied.
(f) New sources defined at 40 CFR22.2. New source criteria are definedt@atCFR 122.29(b).
(g) Overflowmeans the discharge wfanure or process wastewater resulfiog the filling of
wastewater or manusgorage structures beyond the pointvaich no morenanure, process
wastewater, or storm water candmntained by the structure.
(h) Production areameans that part @n AFO that includes the anin@nfinement area, the manure
storagearea, the raw materials storage area,thadvaste containment aredfieanimal
confinement area includes butist limited to open lots, housed lotsedlots, confinement houses,
stall barns, free stall barns, milkroonmilking centers, cowyards, barnyardsedication pens,
walkers, animaWalkways, and stables. Theanurestorage area includes but is not limited
lagoons, runoff ponds, storage shexisckpiles, under house or pit storadiegiid impoundments,
static piles, andomposting piles. The raw materigtorage area includes but is not limitedeed
silos, silage bunkers, amédding materials. The wastentainment area includes but is hotited to
settling basins, and areagthin berms and diversions whigeparate uncontaminated storm water.
Also included in the definition groduction area is arggg washing oegg processing facility, and
any areaised in the storage, handling, treatmentlisposal of mortalities.
(i) Ten (10)year, 24hour rainfall event, 25year, 24hour rainfall eventand100-year, 24hour
rainfall eventmean precipitatioevents with grobable recurrence interval of onceaen years, or
twenty five years, or oneundred years, respectively, as defibgdhe National Weather Service in
Technical PapeFrNHgue#faCy &6 Raisn bldy|1B6ha@ equivalert e d
regional orState rainfall probability informatiodeveloped from this source.
() Analytical methodsTheparameters that are regulatedefierenced in this part and listed with
approved methods of analysis in Tabl at 40 CFR 136.3 adefined adollows:
(1) Ammonia (as Nineans ammonieeported as nitrogen.
(2) BOD5means Eday biochemicabxygen demand.
(3) Nitrate (as N)means nitrateeported as nitrogen.
(4) Total dissolved solidsieansonfilterable residue.
(k) Theparameters that are regulatadeferenced in this part and listed wahproved methods of
analysis in TabldA at 40 CFR 136.3 are definedfaliows:
(1) Fecal coliformmeans fecatoliform bacteria.
(2) Total coliformmeans all colifornbacteria.
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§412.3 General pretreatment standards.
Any source subject to this part thatroduces process wastewapailutants into a publicly owned
treatment works (POTW) must complyth 40 CFR part 403.
§ 412.4 Best Management PracticdMPs) for Land Applicati on of Manure, Litter, and Process
Wastewater.
(a) Applicability. This section applie any CAFO subject to subpart C of tpert (Dairy and Beef
Cattle other thaWeal Calves) or subpart D of this p&&wine, Poultry, and Veal Calves).
(b) Specialized definitions.
(1) Setbackneans a specified distanitem surface waters or potent@nduits to surface waters
wheremanure, litter, and process wastewatary not be land applied. Examplescohduits to
surface waters include bate not limited to: Open tile line intakstructures, sinkholes, and
agriculturalwell heads.
(2) Vegetated buffemeans a narrowaermanent strip of dense perenniegetation established
parallel to thecontours of and perpendicular to th@minant slope of thedld for thepurposes of
slowing water runoffenhancing water infiltration, andinimizing the risk of any potential
nutrients or pollutants from leaving thield and reaching surface waters.
(3) Multi-year phosphorus applicatiomeans phosphorus applitrda field inexcess of the crop
needs for that yealn multi-year phosphorus applicatioms) additional manure, litter, or process
wastewater is applied to the same landubsequent years until the applgtbsphorus has been
removed from thdield via harvest and crop removal.
(c) Requirement to develop aimdplement best management practideach CAFO subject to this
section thatand applies manure, litter, or procegsstewater, must do so in accordanith the
following practices:
(1) Nutrient Management PlaiThe CAFO must develop and implementatrient management
plan thatincorporates the requirementspafragraphs (c)(2) through (c)(5) of tisction based
on a fieldspecificassessment of the potential for nitrogenl phosphomutransport from the
field and that addresses the form, souaraeount, timing, and method application of nutrients
on each field t@chieve realistic production goals, whiténimizing nitrogen and phosphorus
movement to surface waters.
(2) Determinaion of application ratesApplication rates for manure, litter, anther process
wastewater applied tand under the ownership or operatiooantrol of the CAFO must
minimize phosphorus and nitrogen transport frthma field to surface waters in compl@awith
the technical standards for nutrienanagement established by the DirecBarch technical
standards for nutriemhanagement shall:
() Include a fieldspecific assessmeaof the potential for nitrogen amghosphorus transport
from the field tosurface waters, and address the f@aurce, amount, timing, and method of
application of nutrients on each fielddaohieve realistic production goals, whilgénimizing
nitrogen and phosphormsovement to surface waters; and
(i) Include appropriate fhabilities for any CAFO to implement nutriemtanagement
practices to comply witthe technical standards, includiognsideration of mukyear
phosphoruspplication on fields that do not havéigh potential for phosphorus runoff to
surface water, phad implementatiof phosphorudased nutrientnanagement, and other
components, adetermined appropriate by the Director.
(3) Manure and soil samplingdanuremust be analyzed a minimum of orexenually for
nitrogen and phosphoresntent, and soil anated a minimunof once every five years for
phosphorugontent. The results of these analyaesto be used in determiniagplication rates
for manure, litter, andther process wastewater.
(4) Inspect land applicatioequipment for leakd.he operatomustperiodically inspect
equipment used fdand application of manure, litter, process wastewater.
(5) Setback requirementdnless theaCAFO exercises one of the compliaraternatives
provided for in paragrapfc)(5)(i) or (c)(5)(ii) of thissectionmanure, litter, and process
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wastewatemay not be applied closer than 100 fisedny downgradient surface watergpen tile
line intake structuresinkholes, agricultural well heads, @ther conduits to surface waters.
(i) Vegetated buffer eopliancealternative.As a compliance alternativihe CAFO may
substitute the 10@ot setback with a 3500t wide vegetatetuffer where applications of
manurelitter, or process wastewater gnehibited.
(i) Alternative practices complian@ternaive. As a compliance alternativihe CAFO may
demonstrate thatsetback or buffer is not necessagcause implementation of alternative
conservation practices or fiegpecificconditions will provide pollutanteductions
equivalent or better than theductions that would be achievedthg 100foot setback.
Subpart Ad Horses and Sheefg 412.10 Applicability.
This subpart applies to dischargesulting from the production areasharse and sheep CAFOs.
This subpartioes not apply to such CAFOs wi#ssthan the following capacities: 10,088eep or
500 horses.
8§ 412.11 [Reserved§ 412.12 Effluent limitations attainable bythe application of the best
practicable control technology currently available(BPT).
(a) Except as provided in 40 CAR5.30through 125.32, and subjectttte provisions of paragraph
(b) of thissection, any existing point soursebject to this subpart must achievefiiowing
effluent limitationsrepresenting the application of BPThere shall be no discharge of processte
water pollutants to navigableaters.
(b) Process waste pollutants in theerflow may be discharged tavigable waters whenever rainfall
events, either chronic or catastropliause an overflow of process wasiaer from a facility
designedconstucted and operated to contain@ibcess generated waste waters plusuheff from
a 10year, 24hour rainfallevent for the location of the poisburce.
8 412.13 Effluent limitations attainable bythe application of the best availabldechnology
economically achievable (BAT).
(a) Except as provided in 40 CAR5.30 through 125.32 and when tirevisions of paragraph (b) of
this section apply, any existing point sousgbject to this subpart must achieve fiiwing
effluent limitationsrepresating the application of BATThere shall be no discharge of processte
water pollutants into U.S. waters.
(b) Whenever rainfall events causecuerflow of process wastewater fronfiagility designed,
constructed, operatednd maintained to contaifi processggeneratedvastewaters plus the runoff
from a 25year, 24hour rainfall event ate location of the point source, apsocess wastewater
pollutants in theverflow may be discharged into U\gaters.
8 412.14 [Reserved§ 412.15 Standards operformance for new sources (NSPS)
(a) Except as provided in paragrg(pi of this section, any new soursgbject to this subpart must
achieve thdollowing performance standards: Thenest be no discharge of processstewater
pollutants into U.S. wats.
(b) Whenever rainfall events causeaerflow of process wastewater fronfiegility designed,
constructed, operatednd maintained to contain all procggeratedvastewaters plus the runoff
from a 25year, 24hour rainfall event ahe location othe point source, anyrocess wastewater
pollutants in theverflow may be discharged into UsBaters
Subpart Bo Ducks § 412.20 Applicability.
This subpart applies to dischargesulting from the production areasday lot and wet lot duck CAFOs.
This subpart does not apply to such CARG# less than the following capacitiés000 ducks.
§ 412.21 Special definitions.
For the purposes of this subpart:
(a) Dry lot means a facility for growinducks in confinement with a dry littéoor coverand no
access to swimmingreas.
(b) Wet lotmeans a confinemefudcility for raising ducks which is opédn the environment, has a
small numbepf sheltered areas, and with open watgrs and swimming areas to whigticks have
free access.
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§ 412.22 Effuent limitations attainable by the application of the best practicablecontrol technology
currently available (BPT).
(a) Except as provided in 40 CFR25.30 through 125.32, any existipgint source subject to this
subpart shalhchieve the followingffluentlimitations representing the degreeeffiuent reduction
attainable by thepplication of the (BPT):

: Maximum . Maximum
Regulated parameter Mg;li:m:m monthly Mg;'ﬁngm monthly
y average ! y average 2

BODs wpsmnmmng

Fecal coliform

3.66
&)

2.0
®)

1.66
@)

0.91
®)

1Pounds per 1000 ducks.
2Kilograms per 1000 ducks.
3Not to exceed MPN of 400 per 100 ml at any time.

(b) [Reserved]
88 412.28412.24 [Reserved]
8 412.25 New source performancgtandards (NSPS).
(a) Except as provided in paragrg(pi of this section, any new soursabject to this subpart must
achieve thdollowing performance standards: Theneist be no discharge of process wagiter
pollutants into U.S. waters.
(b) Whenever rainfall events causeaerflow of process wastewater franfiacility designed,
constructed, operatednd maintained to contain all processgenenaistewaters plus the runoff
from a 25year, 24hour rainfall event aihe location of the point source, apyocess wastewater
pollutants in theverflow may be dicharged into U.Svaters.
§ 412.26 Pretreatment standards for newources (PSNS).
(a) Except as provided in 40 CHR3.7 and in paragraph (b) of tlsisction, any new source subject
to thissubpart must achieve the followipgrformance standards: Theneist beno introduction of
process waste watppllutants to a POTW.
(b) Whenever rainfall events causecuerflow of process wastewater fronfiagility designed,
constructed, operatednd maintained to contain all processgenerai@stewaters plus threnoff
from a 25year, 24hour rainfall event ate location of the point source, apsocess wastewater
pollutants in theverflow may be introduced to a POTW.
Subpart Cd Dairy Cows and CattleOther Than Veal Calves§ 412.30 Applicability.
This subparapplies to operatiordefined as concentrated animal feedipgrations (CAFOs) under 40
CFR122.23 and includes the followiragnimals: mature dairy cows, eithmilking or dry; cattle other
than maturelairy cows or veal calves. Cattle othlean maturelairy cows includes but isot limited to
heifers, steers, and bullBhis subpart does not apply to sUAFOs with less than the following
capacities: 700 mature dairy cowkether milked or dry; 1,000 catti¢her than mature dairy cows or
vealcalves.
§ 412.31 Effluent limitations attainable bythe application of the best practicablecontrol
technology currently available(BPT).

Except as provided in 40 CFR 1251Bough 125.32, any existing poisturce subject to this subpart
mustachieve thdollowing effluentlimitations representing the applicatiohBPT:
(a) For CAFO production areasExcept as provided in paragraphs (ajttpugh (a)(2) of this
section, there muste no discharge of manure, litter,ocess wastewater pollutants imaters of
the U.S. from the producticarea.
(1) Whenever precipitation causesauerflow of manure, litter, or processstewater, pollutants
in the overflowmay be discharged into U.S. watersvided:
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(i) The production area is designednstructedpperated and maintained¢ontain all
manure, litter, and processmstewater including the runoff and ttlieect precipitation from a
25year, 24 hour rainfall event;
(il) The production area is operatedaocordance with the additionaleasures and cerds
required byg 412.37(a) and (b).
(2) Voluntary alternative performanaandardsAny CAFO subject to thisubpart may request
the Director tcestablish NPDES permit effluelimitations based upon sispecificalternative
technologies that achiewquantity of pollutants discharged fraime production area equal to or
less tharthe quantity of pollutants that would bdescharged under the baselperformance
standards as provided pgaragraph (a)(1) of this section.
(i) Supporting informationl.n requesting sitespecific effluentimitations to be included in
the NPDESermit, the CAFO owner or operatmust submit a supporting technieedalysis
and any other relevamiiformation and data that woustipport such sitspecific effluent
limitations within the time framerovided by the Director. Th&upporting technical analysis
mustinclude calculation of the quantity pbllutants discharged, on a mass badisre
appropriate, based on a sitespeaiialysis of a system designednstructed, ograted, and
maintainedo contain all manure, litter, and procesastewater, including the runoff from a
25-year, 24hour rainfall event. Theechnical analysis of the dischargepoflutants must
include:
(A) All daily inputsto the storagsystemjncluding manure, litter, ajprocess waste
waters, direcprecipitation, and runoff.
(B) All daily outputsfrom the storagsystem, including losses duedwaporation, sludge
removal, and theemoval of waste water for use oropland at the CAFO or tnaport off
site.
(C) A calculation determining thaeredicted median annual overflaxglume based on a
25year period ofctual rainfall data applicable to thite.
(D) Site-specific pollutant datancluding N, P, BOD5, TSS, for tHeAFO from
representive sampling an@nalysis of all sources of input to th®rage system, or other
appropriatepollutant data.
(E) Predicted annual averadischarge of pollutants, expresseldere appropriate as a
mass dischargen a daily basis (Ibs/day), acdlculatedconsidering paragraphs
(@)(2)(i))(A) through (a)(2)(i)(D) of thisection.
(i) The Director has the discretion tequest additional information supplement the
supporting technicanalysis, including inspection of tiBAFO.
(3) The CAFO shall attaithe limitations and requirements of thparagraph as of the date of
permitcoverage.
(b) For CAFO land application area®ischarges from land application areaie subject to the
following requirements:
(1) Develop and implement the besanagemenpractices specified i 412.4;
(2) Maintain the records specified&#12.37 (c);
(3) The CAFO shall attain tHenitations and requirements of thparagraph by December 31,
2006.
§ 412.32 Effluent limitations attainable bythe application of the bes conventional pollutant control
technology (BCT).
Except as provided in 40 CFR 1251B@ough 125.32, any existing poswurce subject to this subpart
mustachieve the following effluerimitations representing the applicatiohBCT:
(a) For CAFOproduction areas: theAFO shall attain the same limitatioasd requirements as §
412.31(a).
(b) For CAFO land application aredse CAFO shall attain the sarimitations and requirements as
§ 412.31(b).
8 412.33 Effluent limitations attainable bythe application of the best availableechnology

economically achievable (BAT).
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Except as provided in 40 CFR 1251B@ough 125.32, any existing poswurce subject to this subpart
mustachieve the following effluerimitations representing the applicatiohBAT: (a) For CAFO
production areas: th@AFO shall attain the same limitatioasd requirements as § 412.31(&).For
CAFO land application areattie CAFO shall attain the sarmitations and requirements §412.31(b).
§ 412.34 [Reserved$ 412.35 New source performancstandards (NSPS).
Any new point source subject to tligbpart must achieve the followieffluent limitations representing
theapplication of NSPS:
(a) For CAFO production areas'he CAFO shall attain the same limitatioasd requirements as §
412.31(a)(1) an@ 412.31(a)(2).
(b) For CAFO land application areashe CAFO shall attain the sareitations and requirements
as§ 412.31(b)(1) and § 412.31(b)(2).
(c) The CAFO shall attain tHemitations and requirements of §paragraph as of the date of permit
coverage.
(d) Any source subiject to this subptrat commenced discharging after Adrdl, 1993, and prior to
April 14, 2003,which was a new source subject to stendards specified in § 412.15, reviasdf
July 1, 2002, must continue achieve those standards for typlicable time period specified in 40
CFR 122.29(d)(1). Thereafter, the sounzest achieve the standards specifie8 #12.31(a) and (b).
8 412.36 [Reserved§ 412.37 Additional measures.
(a) Each CAFO subiject to this subpartist implement the followingequirements:
(1) Visual inspectionsThere must beoutine visual inspections of the CARBoduction area. At
a minimum, thdollowing must be visually inspected:
(i) Weekly inspections oflbstormwater diversion devices, runaffversion structures, and
deviceschannelling contaminated storm wateithe wastewater and manure storage
containment structure;
(i) Daily inspection of water linesncluding drinking water or cooling/aterlines;
(iif) Weekly inspections of thenanure, litter, and process wastewatggoundments; the
inspection will notehe level in liquid impoundments awlicated by the depth marker in
paragraph (a)(2) of this section.
(2) Depth markerAll open surfae liquid impoundments must havedapth marker
which clearly indicatethe minimum capacity necessaryctntain the runoff and direct

preC|p|tat|on of the 25'ear 24hourra|nfall evenker—m—the—ease—ef—newu%ees—subject

J:QO-year—2-4~heH|LF&|n-faM—even¢ln the case of new sources sub|ect to effluent Ilmltatlons

established pursuant to § 412.46(a)(1) of this part, all open surface manure storage structures
associated with such sources muastude a depth marker which clearly indicates the minimum
capacitynecessary to contain the maximum runoff and direct precipitation associated with the
design storm used in sizing the impoundment for no discharge.

(3) Corrective actionsAny deficiencies found as a result of thésspections must be corrected

as soon sipossible.
(4) Mortality handling.Mortalitiesmust not be disposed of in any liquithnure or process
wastewater systerand must be handled in such a wayaagrevent the discharge of pollutants to
surface water, unless alternatieehnologies pursmto § 412.31(a)(2and approved by the
Director aredesigned to handle mortalities.
(b) Record keeping requirements tbe production areacach CAFO mustnaintain onrsite for a
period of fiveyears from the date they are createtaplete copy of thnformationrequired by 40
CFR 122.21(i)(1) and 4CFR 122.42(e)(1)(ix) and the recomsf®ecified in paragraphs (b)(1) through
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(b)(6) of this section. The CAFO musiake these records available to Bieector and, in an
authorized State, tHeegionalAdministrator, or his or hetesignee, for review upon request.
(1) Records documenting tiespections required under paragrdaj(1) of this section;
(2) Weekly records of the depth of threanure and process wastewater inlidngid impoundment
as indcated by thelepth marker under paragraph (a)(2)ha$ section;
(3) Records documenting any actidaken to correct deficiencies requineader paragraph
(a)(3) of this sectiorDeficiencies not corrected within 3ays must be accompanied by an
explanation of the factors preventimgmediate correction;
(4) Records of mortalities managemant practices used by the CAFO to méetrequirements
of paragraph (a)(4) dhis section.
(5) Records documenting the curreesign of any manure or littetosagestructures, including
volume for solidsaccumulation, design treatment volurtegal design volume, and approximate
number of days of storage capacity;
(6) Records of the date, time, amstimated volume of any overflow.
(c) Recordkeeping requireants forthe land application areag&ach CAFOmust maintain ossite a
copy of its sitespecifiautrient management plaBach CAFO must maintain esite for aperiod of
five years from the date theye created a complete copy of thisrmation requiredy § 412.4 and
40CFR 122.42(e)(1)(ix) and the recomsimecified in paragraphs (c)(1) through(10) of this section.
The CAFO musinake these records available to Bieector and, in an authorized State, the
Regional Administrator, or his or hdesigne, for review upon request.
(1) Expected crop yields;
(2) The date(s) manure, litter, process waste water is applied to efeld,;
(3) Weather conditions at time application and for 24 hours prior &md following application;
(4) Test methods esl to sample and@nalyze manure, litter, process wastder, and soil;
(5) Results from manure, littgprocess waste water, and soil sampling;
(6) Explanation of the basis fdetermining manure application ratas,provided in the technical
standardgstablished by the Director.
(7) Calculations showing the totaitrogen and phosphorus to be applieeéach field, including
sources othethan manure, litter, or procesmstewater;
(8) Total amount of nitrogen amhosphorus actually applied to edigid, including
documentation o€alculations for the total amouapplied:;
(9) The method used to apply thranure, litter, or process wastewater;
(10) Date(s) of manure applicatiequipment inspection.
Subpart D& Swine, Poultry, and VealCalves§ 412.40 Applicability.
This subpart applies to operatiatefined as concentrated animal feedipgrations (CAFOs) under 40
CFR122.23 and includes the followiragnimals: swine; chickens; turkeys; arehl calves. This subpart
does not applyo such CAFOswvith less than théollowing capacities: 2,500 swine easleighing 55 Ibs.
or more; 10,000 swineach weighing less than 55 Ibs.; 30,08@ng hens or broilers if the facilityses a
liquid manure handling syster@2,000 laying hens if the facility usether than a liquid manure handling
system; 125,000 chickens other thaying hens if the facility uses othééran a liquid manure handling
system55,000 turkeys; and 1,000 veal calves.
88 412.41412.42 [Reserved§ 412.43 Effluent limitations attainabk bythe application of the best
practicable control technology currently available(BPT).
Except as provided in 40 CFR 1251B@ough 125.32, any existing posmurce subject to this subpart
mustachieve the following effluerimitations representinthe applicatiorof BPT:
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(a) For CAFO production areas.
(1) The CAFO shall attain the saitmaitations and requirements 8412.31(a)(1) through (a)(2).
(2) The CAFO shall attain tHemitations and requirements of thparagraph as of the date of
permitcoverage.
(b) For CAFO land application areas.
(1) The CAFO shall attain the saitimaitations and requirements §412.31(b)(1) and (b)(2).
(2) The CAFO shall attain tHenitations and requirements of ttparagraph by December 31,
2006.
§ 412.44 Efiuent limitations attainable by the application of the best conventionapollutant control
technology (BCT).
Except as provided in 40 CFR 1251B@ough 125.32, any existing posurce subject to this subpart
mustachieve the following effluerimitations representing the applicatiohBCT:
(a) For CAFO production areaghe CAFO shall attain the same limitatioasd requirements as 8
412.43(a).
(b) For CAFO land application areagshe CAFO shall attain the sarmitations and requirements
as 8 412.43(b).
§ 412.45 Effluent limitations attainable bythe application of the best availabldechnology
economically achievable (BAT).
Except as provided in 40 CFR 1251B@ough 125.32, any existing posmurce subject to this subpart
mustachievethe following effluentimitations representing the applicatiohBAT: (a) For CAFO
production areasthe CAFO shall attain the same limitatioasd requirements as § 412.43(&).For
CAFO land application areaghe CAFO shall attain the sarmitations and requirements 8s
412.43(b).
§ 412.46 New source performancgtandards (NSPS).
Any new source subject to thesbpart must achieve the followieffluent limitations representing the
application of NSPS:
(a) For CAFO production areas heremustbe no discharge of manure, litter, process wastewater
pollutants intowvaters of the U.S. from the productiarea, subject to paragraphs (a}titbugh (a)(3)
of this section.

(1) Any CAFO subiject to this subpart may request that the Director establish NPDES permit best
management practice effluent limitations designed to ensure no discharge of manure, litter, or

prooess wastewater baseduponasitee ci fi ¢ evaluation of the CAFC

storage structure. The NPDES permit best management practice effluent limitations must address

t he CAFOOGs entire production arwwfacemdnmwe t he case
storage structure for which the Director estab
manur e, litter | or process wastewater pol l utan

structure is designed, operated, and maintbineccordance with best management practices
established by the Director on a sigecific basis after a technical evaluation of the storage
structure. The technical evaluation must address the following elements:
(i) Information to be used in the dgs of the open manure storage structure including, but
not limited to, the following: minimum storage periods for rainy seasons, additional
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minimum capacity for chronic rainfalls, applicable technical standards that prohibit or

otherwise limit land applation to frozen, saturated, or snaavered ground, planned
emptying and dewatering schedules consistent
additional storage capacity for manure intended to be transferred toanother recipient at a later
time, and ap other factors that would affect the sizing of the open manure storage structure.

(i) The design of the open manure storage structure as determined by the most recent version

of the National Resource Conservation Service
software. CAFOs may use equivalent design software or procedures as approved by the
Director.

(iii) All inputs used in the open manure storage structure design including actual climate data
for the previous 30 years consisting of historical averagehhoptecipitation and
evaporation values, the number and types of animals, anticipated animal sizes or weights, any
added water and bedding, any other process wastewater, and the size and condition of outside
areas exposed to rainfall and contributing fitmthe open manure storage structure.
(iv) The planned minimum period of storage in months including, but not limited to, the
factors for designing an open manure storage structure listed in paragraph (a)(1)(i) of this
section. Alternatively the CAFO may determine the minimum period of stémagpecifying
times the storage pond wil./ be emptied consi
Plan.
(v) Site-specific predicted design specifications including dimensions of the storage facility,
daily manure and wastewater additions, the sizechadhcteristics of the land application
areas, and the total calculated storage period in months.
(vi) An evaluation of the adequacy of the designed manure storage structure using the most
recent version of the Soil Plant Air Water (SPAW) Hydrology Tddle evaluation must
include all inputs to SPAW including but not limited to daily precipitation, temperature, and
evaporation data for the previous 100 years -specified soil profiles representative of the
CAFOb6s |l and applicatoitan i @mea ,0npliasntreend owidpmh
Management Plan, and the final modeled result of no overflows from the designed open
manure storage structure. For those CAFOs where 100 years of local weather data for the
CAFQOb6s 1l ocat i on Q@ssnayruseta simwaton With & dorfidenc€ iAtérval
analysis conducted over a period of 100 years. The Director may approve equivalent
evaluation and simulation procedures.
(vii) The Director may waive the requirement of (a)(1)(vi) for a-specific evalation of the
designed manure storage structure and instead authorize a CAFO to use a technical evaluation
developed for a class of specific facilities within a specified geographical @gpWaste
management and storage facilities designed, cotstiugperated, and maintained consistent
with the analysis conducted in paragraphs (a)(1)(i) through (a)(1)(vii) of this section and
operated in accordance with the additional measures and records required by 8§ 412.47(a) and
(b), will fulfill the requirements of this section.
(ix) The Director has the discretion to request additional information to support a request for
effluent limitations based on a s#pecific open surface manure storage structure.

(2) The production area must bperated in accordae with theadditional measures required by

§ 412.47(a) and (b).
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(3) Provisions for upset/bypass,@svided in 40 CFR 122.41(iin)n), apply to a new source
subject to thigrovision.(b) For CAFO land application areashe CAFO shall attain the same
limitations and requirements 8412.43(b)(1).
(c) The CAFO shall attain tHamitations and requirements of thparagraph as of the date of permit
coverage.
(d) Veluntary-superiorenvironmentpbdormance-standarddny-new-seurc €EAFO-subjectto-ts
subpartmayequestthe Director-to-establishernative NPDES-permit-limitatiodmsed-upon a
mmmumwummmmm

has%h@semﬂen%eqaesksuppeﬁmﬁe#maﬂen%e%uppleme%@h@q&eﬂAny source sub|ect
to this subpart that commenced discharging after April 14, 1993, and prior to April 14, 2003, which

was a new source subject to thenslards specified in 8 412.15, revised as of July 1, 2002, must
continue to achieve those standards for the applicable time period specified in 40 CFR 122.29(d)(1).
Thereafter, the source must achieve the standards speC|f|ed in 8 412.43(a) and (b).
(e) Any A 1993 and-prior-to
April-14.2003 M%&wmmu@e%ﬁ@d&@s&pee@e@m@%—mwaﬁem
July-1-2002-must-continue dehieve-these-standards-the applicable-time-period-speeifiedin 40
Any source subject to this subpart that commenced discharging after April 14, 2003, and prior to
[insert date d 60 days after date of publication] which was a new source subject to the standards
specified in 8§ 412.46(a) through (d) in the July 1, 2008, edition of 40 CFR part 439, must continue to
achieve those standards for the applicable time period speci#€dGFR 122.29(d)(1).

§ 412.47 Additional measures.
(a) Each CAFO subject to this subpeutist implement the requirements&4f12.37(a).
(b) Each CAFO subject to this subpamtist comply with the recorkleepingrequirements of §
412.37(b).
(c) Each CA-O subiject to this subpartust comply with the recorkleepingrequirements of §
412.37(c)[FR Doc. 033074 Filed 211i 03; 8:45 am]
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